
 KERN BOARD REGULAR MEETING 

May 11, 2015 

Immediately before the Regular Town Board Meeting 

Town Board Chambers  

 301 Walnut Street, Windsor, CO 8055 
 

The Town of Windsor will make reasonable accommodations for access to Town services, programs, and activities 

and will make special communication arrangements for persons with disabilities.  Please call (970) 674-2400 by 

noon on the Thursday prior to the meeting to make arrangements. 

  
 

AGENDA 

 

 

1. Call to Order 

 

2. Roll Call of Directors Present  

   

3. Approval of Minutes March 9, 2015 Board of Directors Meeting – K. Eucker 

 

4. Approval of Bills – D. Moyer 

 

5. Resolution 2015-KB01 - A Resolution of the Kern Reservoir and Ditch Company 

Approving an Agreement for Ditch Rider Services – I. McCargar 

 

6. Status of Junior Water Right application for Kern Reservoir – I. McCargar 

 

7. Communications 

• Verbal update on rip rap project 

 

8. Adjourn 

 
 



 

 

KERN BOARD REGULAR MEETING 

March 9, 2015 

Immediately before the Regular Town Board Meeting 

Town Board Chambers  

 301 Walnut Street, Windsor, CO 8055 
 

The Town of Windsor will make reasonable accommodations for access to Town services, programs, and activities and will make 

special communication arrangements for persons with disabilities.  Please call (970) 674-2400 by noon on the Thursday prior to 

the meeting to make arrangements. 

 _____________________________________________________________________________________________ 

 

MINUTES 

 

1. Call to Order 

President Vazquez called the meeting to order at 6:59 pm 

 

2. Roll Call of Directors Present   President John Vazquez 

Vice President Kristie Melendez 

Secretary/Treasurer Christian Morgan 

Myles Baker  

Jeremy Rose 

Robert Bishop-Cotner 

       Ivan Adams 

 

 Also Present: Town Manager  Kelly Arnold 

   Town Attorney  Ian McCargar 

   Deputy Town Clerk  Krystal Eucker 

   

3. Approval of Minutes January 26, 2015 Board of Directors Meeting – P. Garcia 

Vice President Melendez motioned to approve the minutes as presented; Board Member 

Bishop-Cotner seconded the motion.   Roll call on the vote resulted as follows: 

 Yeas – Baker, Morgan, Rose, Melendez, Bishop-Cotner, Adams, Vazquez 

Nays – None. Motion passed. 

 

4. Approval of Bills – K. Arnold 

Board Member Adams motioned to approve the bills as presented; Board Member Bishop-

Cotner seconded the motion.   Roll call on the vote resulted as follows: 

 Yeas – Baker, Morgan, Rose, Melendez, Bishop-Cotner, Adams, Vazquez 

Nays – None. Motion passed. 

 

5. Communications 

None 

 

6. Adjourn 

Board Member Bishop-Cotner motioned to adjourn; Board Member Baker seconded the 

motion.  Roll call on the vote resulted as follows: 

 Yeas – Baker, Morgan, Rose, Melendez, Bishop-Cotner, Adams, Vazquez 

Nays – None. Motion passed. 
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The meeting was adjourned at 7:01 p.m. 

 

 

 

____________________________ 

Krystal Eucker, Deputy Town Clerk 

 

 

 

 

 

















































































 
 

 

M E M O R A N D U M 
 

Date: May 11, 2015  
To: Kern Reservoir Board  
From: Wade Willis, Parks and Open Space Manager 
Re: Kern - Whitney Ditch Rider Services Agreement  
Item #: 5 
 
Background / Discussion: 
 
Through a cooperative effort of the Parks, Recreation & Culture Department and the Public 
Works Department, staff has worked out the terms of an agreement with the Whitney Irrigating 
Ditch Company for ditch rider services.  These services were formerly performed by the Public 
Works Department, but the Town no longer has the capacity to perform ditch maintenance and 
operations.    The attached Irrigation System Services Agreement has been negotiated by staff 
and the Whitney, and contains the terms necessary to carry out this change.      
    
Financial impact: 
 
Although this agreement calls for a payment from the Kern to the Whitney of $12,000, this cost 
is presently being absorbed by the Parks and Public Works Department budgets. 
 
Recommendation: 
 
Approve resolution Kern Reservoir and Ditch Company Resolution No. 2015-KB01 
 
Attachments: 
 

a. Kern Reservoir and Ditch Company Resolution No. 2015-KB01 
b. Irrigation System Services Agreement 



KERN RESERVOIR AND DITCH COMPANY 

 

RESOLUTION NO. 2015-KB01 

 

A RESOLUTION OF THE KERN RESERVOIR AND DITCH COMPANY APPROVING AN 

AGREEMENT FOR DITCH RIDER SERVICES 

 

WHEREAS, Kern Reservoir and Ditch Company (“Kern”) is a duly-constituted Colorado non-

profit corporation with offices in the Town of Windsor, County of Weld, State of Colorado; and 

 

WHEREAS, the Kern operates a system of irrigation storage and delivery facilities, all of which 

require care and attention during the irrigation season (“Ditch Rider Services”); and 

 

WHEREAS, historically, the Town of Windsor’s Public Works and Parks, Recreation and 

Culture Departments have provided Ditch Rider Services for the benefit of the Kern; and 

 

WHEREAS, the Town of Windsor has reached the point where it is no longer capable of 

devoting time and labor to the Kern’s Ditch Rider Services; and 

 

WHEREAS, the Kern has negotiated an Irrigation System Services Agreement with the Whitney 

Irrigating Ditch Company, a copy of which is attached hereto and incorporated herein by this 

reference as if set forth fully (“Agreement”); and 

 

WHEREAS, the Kern Board of Directors has determined that the said Agreement contains terms 

acceptable to the Kern. 

 

NOW, THEREFORE, BE IT RESOLVED BY THE KERN RESERVOIR AND DITCH 

COMPANY BOARD OF DIRECTORS AS FOLLOWS:    

 

1. The attached Irrigation System Services Agreement is hereby approved. 

 

2. The Kern’s Supervisor, Kelly E. Arnold, is hereby authorized to execute the said 

Agreement on the Kern’s behalf. 

 

Upon motion duly made, seconded and carried, the foregoing Resolution was adopted this 11
th

   

day of May, 2015. 

 

KERN RESERVOIR AND DITCH COMPANY  ATTEST: 

 

________________________________   _____________________________ 

President       Secretary/Treasurer 
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OPERATIONAL MANAGEMENT SERVICES AGREEMENT 

 

 
OPERATIONAL MANAGEMENT SERVICES AGREEMENT (“Agreement”) is 

dated this _____ day of May, 2015, by and between THE KERN RESERVOIR AND 
DITCH COMPANY, a Colorado non-profit corporation and mutual ditch company 
(“Kern”), and THE WHITNEY IRRIGATING DITCH COMPANY, a Colorado mutual 
ditch corporation (“Whitney”).  Kern and Whitney are sometimes referred to therein as 
the “parties” collectively, and “party” individually.   
 

RECITALS 

 
WHEREAS, Kern is the owner and operator of a ditch and reservoir system with 
structures within the Town of Windsor, Colorado; and 
 
WHEREAS, in conjunction with its ditch and reservoir system, Kern desires to retain 
Whitney to provide operational management services which the Whitney is capable of 
providing; and 
 
WHEREAS, Whitney intends to provide operational management services described 
herein, subject to the provisions set forth below; and 
 
WHEREAS, the parties wish to memorialize the terms and conditions under which 
operational management services will be provided by Whitney on behalf of Kern. 

 
NOW, THEREFORE, in consideration of the mutual covenants and obligations set forth 
herein, the parties agree as follows: 
 
1. Scope of Services.  Whitney agrees to provide operational management services 

described as follows: 
 

a. Prepare Kern’s primary irrigation ditch before each irrigation season 
(generally occurring in March) by burning weeds along the ditch, clearing 
weeds and debris from the ditch, and inspecting for any needed repairs. 

 
b. Provide minor maintenance on Kern’s primary irrigation ditch and related 

structures, and notify the Town of Windsor Parks Manager (“Parks 
Manager”) of the need for more-substantial maintenance or repairs. 

 
c. Coordinate anticipated share and daily augmentation deliveries to users. 

 
d. Bring in Kern’s primary irrigation ditch for the season. 
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e. Regularly monitor Kern’s irrigation structures, systems, measurement 
devices and associated measurement systems. 
 

f. Regularly monitor and evaluate SCADA systems.   Report issues with any 
component of the system in a timely manner. 
 

g. Measure the total volume diverted on a daily basis using the ditch flume 
and measuring equipment, report daily diversions to the Parks Manager, 
and report daily diversions to shareholders as reasonably requested. 
 

h. Manage water delivery according to orders from water users and 
considering available supplies. 
 

i. Check system daily, once in the morning, and once in the afternoon.  
Address any operational issues such as debris in the head gate structures, 
broken boards, clogs, debris flow, wildlife issues, public concerns, water 
user concerns, or vandalism.  Bring more significant issues to the Parks 
Manager for their consideration before addressing with the public or water 
users. 
 

j. Continued weed maintenance along Kern’s primary irrigation ditch 
throughout the season with the use of herbicide treatments, weed trimmer, 
shovels or other appropriate hand tools or burning (but only as and if 
permitted by the Windsor Severance Fire District). 
 

k. Prepare an end-of-year report to the Parks Manager summarizing total 
daily diversions, listing any issues encountered or repairs done during the 
season and suggesting any repairs necessary on Kern’s primary irrigation 
ditch. 
 

l. Report, as appropriate and within a reasonable period of time, any 
vandalism, blockage, rain, hail, wind, or flood events, and make 
reasonable and prompt efforts to address and secure Kern’s primary 
irrigation ditch in order to minimize impact and damage to Kern 
structures. 
 

m. Utilize computer systems to acquire ditch flow information, adjust gates, 
run reports and related data acquisition.   
 

n. Promptly answer email messages, phone calls, and attend meetings, as 
necessary. 
 

o. Kern will secure the proper approval and provide the appropriate decrees 
and/or authorization and documentation for Whitney to provide services 
under this Agreement.  Kern will provide all measuring devices for proper 
tracking and accounting for water carried in the Kern system. 
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The Parties understand and agree that the priority for operations, as between the 
structures operated on behalf of the Whitney and Kern, is that the Whitney operations are 
first in priority.  In the event that the Whitney directs its ditch superintendent to place 
greater priority on the needs of the Whitney’s system at the material expense of time 
otherwise available to undertake the foregoing tasks for the benefit of Kern, the Whitney 
shall promptly inform Kern of any such direction.  Nothing herein shall be construed to 
permit Kern any right to withhold payment, or any portion thereof, under these 
circumstances. 
 
2. Term.  This Agreement shall commence on the date first appearing above, and 

shall remain in effect for the irrigation season.   
 
3. Compensation to Whitney.  Kern shall pay to the Whitney the annual sum of 

Twelve-thousand dollars ($12,000.00) for the services described herein.  This 
annual sum will be paid in six (6) equal installments of $2,000.00 each, falling 
due on the first day of May, June, July, August, September and October of each 
calendar year during which this Agreement is in effect.  In the event of early 
termination by either party, the annual amount will be pro-rated to correspond 
with the months prior to termination of this Agreement. 

 
4. Notice.  All notices provided under this Agreement shall be deemed delivered 

three (3) days following mailing, first-class postage prepaid, to the following 
addresses: 
 

WHITNEY:     KERN: 
Judy Firestien     Town of Windsor 
Secretary, Whitney Irrigation Company Attn:  Wade Willis 
30951 County Road 27   301 Walnut Street 
Greeley, CO 80631    Windsor, CO 80550 

 
5. Quality Standard, Insurance Responsibility.  Whitney shall be responsible for the 

quality, timely completion and the coordination of all services rendered by the 
Whitney.  Whitney shall promptly remedy and correct any errors, omissions, or 
other deficiencies upon notification thereof by Kern.  At all times during the term 
of this Agreement, the Whitney shall maintain liability insurance in an amount of 
no less than $1,000,000 combined single limits, and shall maintain 
Comprehensive Automobile Liability insurance with minimum combined single 
limits for bodily injury and property damage of no less than ONE MILLION 
DOLLARS ($1,000,000) each accident with respect to each of Whitney's owned, 
hired and/or non-owned vehicles assigned to or used in performance of the 
services.  The policy shall contain a severability of interests provision.   Whitney 
shall upon request provide Kern with independent written verification that the 
policy or policies required under this paragraph are in effect.  At all times during 
the term of this Agreement, Whitney shall have in place a policy of Workers 
Compensation insurance as required by Colorado law covering the ditch rider(s) 
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providing services under this Agreement. 
 
6. Kern Representative.  Kern’s representative for all purposes relating to this 

Agreement is Wade Willis.  Mr. Wills shall make, within the scope of his 
authority, all necessary and proper decisions with reference to the work.  All 
requests for interpretations, and other clarification or instruction shall be directed 
to Mr. Willis.  
 

7. Independent Contractor.  The services to be performed by Whitney are those of an 
independent contractor and not of an employee of Kern or of the Town of 
Windsor.  Neither Kern nor the Town of Windsor shall not be responsible for 
withholding any portion of Whitney's compensation hereunder for the payment of 
FICA, Workers' Compensation, other taxes or benefits or for any other purpose. 
 

8. Personal Services.  It is understood that Kern enters into this Agreement based on 
the special abilities of the Whitney. Accordingly, the Whitney shall not assign or 
subcontract any responsibilities, nor shall it delegate any duties arising under this 
Agreement, without the prior written consent of Kern. 
 

9. Acceptance Not Waiver.  Kern's approval of any work or materials furnished 
hereunder shall not in any way relieve the Whitney of responsibility for the 
quality of the work.  Kern's approval or acceptance of, or payment for, any of the 
services shall not be construed to operate as a waiver of any rights or benefits 
provided to Kern under this Agreement. 
 

10. Water Rights and Condition of Structures.  Whitney accepts no liability and has 
no responsibility for the condition of Kern structures, their water rights, or the 
general maintenance and repair of structures in the Kern system.  Except for the 
operational services described herein, Kern retains all liability and responsibility 
for the condition, repair and maintenance of their structures in their system and 
shall indemnify and hold Whitney harmless from any claims related to the 
condition or failure of structures in the Kern system.     
 

11. Indemnification.  Kern agrees that in the event there is any lawsuit or claim 
brought against Whitney or its Board of Directors, officers and employees arising 
from or related to the services provided herein and any failure of structures in the 
Kern system, then to the extent permitted by law Kern shall hold harmless, 
indemnify and defend Whitney, its directors, officers and employees for the cost 
and defense of said suit and/or any claim for damages relating thereto.  If agreed 
upon by Whitney and Kern in writing, Kern may directly defend such suit or suits.  
Nothing in this paragraph shall be interpreted to require Kern to indemnify 
Whitney, its Board of Directors, officers and employees for damage or injury 
caused by the gross negligence of Whitney in the services provided under this 
Agreement. 
     

12. Irresistible Force.  Whitney shall not be liable or responsible for any delay or 
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failure to perform under this Agreement due to conditions or events of irresistible 
force. Irresistible force shall mean any delay or failure of a party to perform its 
obligations under this Agreement caused by events beyond Whitney’s reasonable 
control, including, without limitation, acts of God, terrorism, explosion, 
vandalism, flood, earthquakes and tornadoes.  For purposes of this Agreement, 
Irresistible Force. 
 

13. Insurance.  Each party will continue to maintain its own policies of insurance with 
respect to the services being undertaken pursuant to this Agreement.  Each party 
will name the other as “additional insured’s” under their respective liability 
insurance policies.  The parties agree that said insurance coverage shall be 
maintained throughout the life of this Agreement and be in amount sufficient to 
cover liability, claims, demands and other obligations common to ditch and 
reservoir company operations.   

 
 
KERN RESERVOIR & DITCH COMPANY WHITNEY IRRIGATING 

DITCH COMPANY 
 
___________________________________   ________________________ 
Kelly E. Arnold, Superintendent    Stanley K. Everitt, President 



                                     
 
 

 
 
 

 
 
 

 
 

MEMORANDUM 
 
 
 
To:  Kern Reservoir and Ditch Company Board of Directors 
 
From:  Brad Grasmick, Lawrence Jones Custer Grasmick LLP; Special Water Counsel  
 
Date: May 5, 2015 
 
Re: Confidential Attorney-Client Communication regarding the Status of Junior Water 

Right application for Kern Reservoir  
 
This memo will provide a summary and update on the application for the junior storage right for 
Kern Reservoir filed in Case No. 02CW276 and the application to add the ability to irrigate 
Town Hall with the Main Park Well and augment the same under the Kern augmentation plan 
decreed in Case No. 02CW301.   
 

1. Application to irrigate Town Hall property with Main Park Well and add that use 
to the Kern Augmentation plan; case NO. 15CW3027.  
 

a. Nature of Case. An application was filed to adjudicate a water right to allow Main 
Park well to be used to irrigate the property around Town Hall and to augment 
that use within the Kern augmentation plan on March 13, 2015.  
  

b. Progress to Date. Statements of Opposition, if any are filed, will be due as of the 
end of May 2015. While there may be statements of opposition, we don’t 
anticipate there will be substantial opposition to this case.  As a point of reference, 
an application to decree a water right and add the Covenant Park Well to the Kern 
augmentation plan was filed in Case No. 14CW3084 in June of 2014.  There were 
no objectors to that case and a decree was entered on December 15, 2014. 
 

 
 
 

5245 Ronald Reagan Blvd., Suite 1 
Johnstown, COLORADO 80534 

TELEPHONE: 970-622-8181 
 
 

 
 

 

www.LJCGLaw.com 
      Brad@ljcglaw.com  

Attorneys at Law  

 

LAWRENCE JONES CUSTER GRASMICK LLP 

  Kim R. Lawrence    •     P. Andrew Jones     •     Kelly J. Custer     •     Bradley C. Grasmick     •     David P. Jones     •     Alyson K. Scott  
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