
 KERN BOARD REGULAR MEETING 

September 28, 2015 – 6 p.m. 

Town Board Chambers  

 301 Walnut Street, Windsor, CO 8055 
 

The Town of Windsor will make reasonable accommodations for access to Town services, programs, and activities 

and will make special communication arrangements for persons with disabilities.  Please call (970) 674-2400 by 

noon on the Thursday prior to the meeting to make arrangements. 

 

  
 

AGENDA 

 

 

1. Call to Order 

 

2. Roll Call of Directors Present  

   

3. Approval of Minutes of July 13, 2015 Board of Directors Meeting – K. Eucker 

 

4. Approval of Bills – D. Moyer 

 

5. Discuss Water Court filing, New Cache Shares - K. Arnold and I. McCargar 

 

6. Communications 

 

7. Adjourn 

 
 



 

 

KERN BOARD REGULAR MEETING 

July 13, 2015 

Immediately before the Regular Town Board Meeting 

Town Board Chambers  

 301 Walnut Street, Windsor, CO 8055 
 

The Town of Windsor will make reasonable accommodations for access to Town services, programs, and activities and will 

make special communication arrangements for persons with disabilities.  Please call (970) 674-2400 by noon on the Thursday 

prior to the meeting to make arrangements. 

 

 

 

 

 

 

________________________________________________________________________________________ 

 

MINUTES 

 

 

1. Call to Order 

President Vazquez called the meeting to order at 6:51 pm 
 

2. Roll Call of Directors Present   President John Vazquez 

Vice President Kristie Melendez  

Myles Baker  

Robert Bishop-Cotner 

        Ivan Adams 

        Secretary/Treasurer Christian Morgan 

    Absent    Jeremy Rose 

 

  Also Present: Town Manager  Kelly Arnold 

    Town Attorney  Ian McCargar 

    Parks/Open Space Manager Wade Willis 

    Deputy Town Clerk  Krystal Eucker 
   

3. Approval of Minutes of May 11, 2015 Board of Directors Meeting – K. Eucker 

Board Member Adams motioned to approve the minutes as presented; Vice President 

Melendez seconded the motion. Roll call on the vote resulted as follows: Yeas – Baker, 

Morgan, Melendez, Bishop-Cotner, Adams, Vazquez; Nays – None. Motion passed.  

 

4. Approval of Bills – D. Moyer 

Mr. Arnold stated there is a bill that should not have been included on the list regarding the 

pump station work assessment at Kyger.  The bills should be approved excluding the bill to 

Leonard Rice Engineers for $1,067.75.  

Vice President Melendez motioned to approve the bills as amended; Board Member 

Baker seconded the motion.  Roll call on the vote resulted as follows: Yeas – Baker, 

Morgan, Melendez, Bishop-Cotner, Adams, Vazquez; Nays – None. Motioned passed.   

 

5. Resolution No. 2015-KB02 - Resolution Approving First Amendment to Operational 

Management Services Agreement between the Kern Reservoir and Ditch Company and the 

Whitney Irrigating Ditch Company – I. McCargar 

Vice President Melendez motioned to approve Resolution 2015-KB02; Board Member 

Baker seconded the motion.   
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Town Attorney Ian McCargar stated on May 11, 2015, the Kern Board approved Resolution 

No. 2015 KB-01, authorizing an agreement under which the Whitney Irrigating Ditch 

Company would provide the Kern with ditch rider services. Following Kern approval, the 

Whitney’s insurance carrier notified the parties that the language of Section 13 of the 

agreement requiring “additional insured” status of the Kern on the Whitney’s insurance 

policy could not be implemented. “Additional insured” status allows a contracting party 

make claims on the other party’s insurance policies, rather than deferring to the named 

insured. Although this term is commonplace, the parties have renegotiated and have 

arrived at the attached First Amendment to the earlier agreement. The amended language 

requires that each party maintain its own insurance, without either adding the other as an 

“additional insured”. 

 

Roll call on vote resulted as follows: Yeas – Baker, Morgan, Melendez, Bishop-Cotner, 

Adams, Vazquez; Nays – None. Motioned passed.  

 

 

6. Report on rip-rap project – K. Arnold 

Mr. Arnold stated the rip-rap project has been discussed in the past and there is some 

money in the capital budget (sales tax capital) this year to start a rip rap project.   As the 

rip-rap project has been looked at further, it was discovered the costs is more than 

expected at $400,000 to complete the north shoreline.   Also, balancing the rip-rap project 

along with lowering Kyger to install the pump station could be problematic.  The west and 

south shorelines are holding together well from the natural vegetation.  With most of the 

waves coming from the west and impacting the north and east shorelines, those will need 

to be addressed.  It is suggested the rip-rap project be placed on hold at this time to allow 

Kern to accumulate funds from oil and gas revenue to complete the project at one time.   

 

Mr. Vazquez inquired if there was any farrow money that was tied to that rip rap project 

that would be in jeopardy if we don’t proceed with the project.   

Mr. Arnold stated there was not. The east shoreline was completed with FEMA 

mitigation funds.   

 

  Ms. Melendez inquired when this issue would come back before the board.  

Mr. Arnold stated there will be discussion during the Capital Improvement Plan 

meeting.  

 

7. Report on Kern annual budget preparation and presentation – K. Arnold 

Mr. McCargar stated a budget is being developed for the Kern Reservoir and Ditch 

Company since there is a source of revenue, primarily oil and gas revenue.  Also, legally it is 

best that a budget is created and treated as a separate entity.  

 

Mr. Vazquez inquired if time spent by town staff working on Kern related items should be 

segregated.   

Mr. Arnold stated that is something that has not been looked at by the town but 

may need some discussion around that issue.  Also, the separate entity was created 

in part for liability purposes as a ditch company.   
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Mr. Vazquez inquired if it would be feasible to bring the Kern Board under the fold of the 

Town of Windsor as a department.  

Mr. McCargar stated keeping the Kern Board and Ditch Company as a viable 

independent entity is good for the Kern and the town.  Aside from the dredging 

loan, we also have a water court decree that requires that Kern be active and 

responsive under the terms of that court order, also the liability protection that 

goes along with owning and operating a reservoir.  The idea for a budget came 

about because revenues were being received and the question arose on who is 

accounting for this.  Some of the services that the town provides can certainly be 

accounted for in that budget and the idea is to treat it as a stand along corporation.   

 

Mr. Arnold stated there is a line item in the town budget for the Kern Board but 

town support costs have not been looked at.  

 

8. Communications 

None 

 

9. Adjourn 

Board Member Adams motioned to adjourn; Board Member Bishop-Cotner seconded the 

motion.  Roll call on vote resulted as follows: Yeas – Baker, Morgan, Melendez, Bishop-

Cotner, Adams, Vazquez; Nays – None. Motioned passed.  

 

The meeting was adjourned at 7:04 p.m.  

 

 

 

__________________________________ 

Krystal Eucker, Deputy Town Clerk 

 
 

























































































































 LAWRENCE JONES CUSTER GRASMICK LLP 

 
MEMORANDUM  

 

Date: September 28, 2015 

To: Kern Reservoir Board of Directors, Windsor Town Board 

From: BCG 

Re: Confidential Memo regarding filing of application to change New 

Cache/Cache la Poudre Reservoir Shares owned by Kern and the Town  

 

The Kern Reservoir and Ditch Company own 8 shares in the New Cache la Poudre Irrigating 

Company and the Town of Windsor owns 3.25 shares in the New Cache la Poudre Irrigating 

Company and 3.5 shares in the Cache la Poudre Reservoir Company.   This memo will outline 

the change of use being recommended, the reasons to file the change application, along with the 

anticipated process and time line related to filing an application to change these shares and 

obtaining a final decree. 

 

I. Change to be requested 

 

The New Cache and Cache la Poudre Reservoir shares currently owned by the Town are 

decreed for irrigation use.  Staff and consultants for Kern and the Town are recommending the 

shares be changed to include municipal, augmentation, exchange, agricultural, industrial, 

irrigation, fire suppression, dust suppression, recreation, fish and wildlife propagation and 

emergency response.  The water from these shares would also be changed to be allowed to be 

stored in both Kern Reservoir and Kyger Reservoir.   

 

II. Need to file Change Application 

 

This change of use is needed in order for Kern and the Town to be able to use water from the 

shares for uses other than direct irrigation.   

 

Kern’s 8 shares in New Cache have historically been used for irrigation under the Kern System.  

Direct irrigation with that water is still possible on Town Parks and open space.  However, due 

to urbanization under the Kern system, the amount of water from the 8 shares (when in priority) 

delivers more water than can be used for irrigation by the Town.  In order to fully utilize the 

water from the 8 shares, it is now necessary to change the use to include all of the uses listed 

above.   

 

The Town of Windsor acquired shares in New Cache and Cache la Poudre Reservoir in order to 

fill Kyger Reservoir, improve the yield of its non-potable augmentation supplies, improve the 

usability of Kern Reservoir as a recreational amenity and for other uses within the Town 

including potential by new industrial users within the Town and for potable water if a treatment 

plant is developed by the Town at Kyger Reservoir or another facility.   

 

It is currently anticipated that the primary use of these water supplies will be for augmentation 

after storage in either Kyger or Kern Reservoir.   

 



 

III. Process and Timeline 

 

Prior to filing an application with the water court, we will be required to filing an 

application with the New Cache Company and obtain an approval of the requested 

change pursuant to their “Catlin” bylaws.  In the past it has taken several months for New 

Cache to approve a change pursuant to their bylaws.   

 

Upon obtaining New Cache’s Catlin approval we will be able to file an application with 

the water court to change the use of the shares.  Generally it takes from 18-36 months to 

complete the water court process from filing of an application with the court to entry of a 

decree.  This timeline can be extended beyond 36 months if a trial is necessary and/or an 

appeal following trial is taken.   

 

Once an application is filed, water may be able to be used pursuant to a substitute water 

supply plan approved by the State Engineer.  Upon filing an application for a substitute 

water supply plan, it takes around 90 days for the State to approve the plan assuming 

there are no objections to the plan.   

 

RECOMMENDATION 

 

Based on the foregoing estimates, we recommend filing the Catlin application with the 

New Cache Company on or before December 31.  If we obtain approval of the Company 

within six to twelve months, we would be able to file the water court application in time 

to take delivery of the water for augmentation no later than the 2017 irrigation season.   
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