
 

TOWN BOARD WORK SESSION MEETING 

December 14, 2015 – 5:30 P.M.   

First Floor Conference Room 

301 Walnut Street, Windsor, CO 80550 
 
The Town of Windsor will make reasonable accommodations for access to Town services, programs, and activities and will 

make special communication arrangements for persons with disabilities.  Please call (970) 674-2400 by noon on the Thursday 

prior to the meeting to make arrangements. 

 

 

GOAL of this Work Session is to have the Town Board receive information on topics of Town business 

from the Town Manager, Town Attorney and Town staff in order to exchange ideas and opinions 

regarding these topics. 

 

Members of the public in attendance who have a question related to an agenda item are requested to 

allow the Town Board to discuss the topic and then be recognized by the Mayor prior to asking their 

question. 

 

AGENDA 

 

1. Town Board/Manager/Attorney Monthly Meeting 

 

2. Broadband discussion/presentation 

    

3. Future meetings agenda  



 
 

M E M O R A N D U M  
 

Date: December 14, 2015  
To: Mayor and Town Board  
Via: Kelly Arnold, Town Manager  
From: Kelly Unger, Communications\ Assistant to the Town Manager 
 Dean Moyer, Director of Finance and Information Systems 
 Cody Groves, PC Support Technician 
 Cameron Utoft, IT Technician 
Re: Municipal Broadband  
Item #: WKS Item 2 
 

Background / Discussion: 
 
The project team consists of staff from the Information Technology (IT) department, Finance, 
and the Town Manager’s Office. The information below provides an overview of broadband, the 
benefits, its challenges, and potential roles the Town could pursue. 
 
What is Broadband? 
 
Broadband is high-speed internet. Broadband allows the user to access the internet and other 
internet services at higher speeds than traditional dial-up access. Broadband is a high-capacity 
transmission technique using a wide range of frequencies, which enables a large number of 
messages to be communicated simultaneously. There are several different types of 
transmission technologies: Digital Subscriber Line (DSL), Cable Modem, Fiber, Wireless, 
Satellite, and Broadband over Powerline. DSL, Cable Modem, and Fiber are the most common. 
 

• Digital Subscriber Line (DSL) is traditional wired transmission of data over copper 
telephone lines found all homes and businesses. This is the first method of access most 
consumers had to the internet. Connection speeds can vary based on location to a 
provider’s facility and range from 10 to 30 Mbps (megabits per second). 

 
• Cable Modem service is synonymous with watching TV. This service utilizes the same 

wired coaxial cables that deliver video and sound to your TV. Connection speeds can 
also vary with cable modem service due to differences in cable modem equipment, the 
cable network, and traffic load. Internet speeds using cable modem service can reach 
above 150 Mbps. 

 
• Fiber optic technology works through converting electrical signals into light. The light is 

then sent through transparent glass fibers. This light is translated back to data signals. 
This method of data transmission sees the fastest base transmission speeds and far 
exceeds that of DSL and cable modem speeds. 

 
As defined by the Federal Communications Commission (FCC), broadband must include a 
minimum of 25 Mbps download speed and 3 Mbps upload speed. These numbers were updated 
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at the beginning of 2015. The new speed requirements replaced specifications of 4 Mbps down 
and 1 Mbps up. 
Why Broadband? 
 
Internet access has grown into an important component of our everyday lives, rivaling our needs 
for transportation, electricity, and water. In some cases, internet access is limited and does not 
meet the needs of its users: homes, schools, government, and businesses. Stakeholders can 
benefit when municipalities encourage more effective broadband services. In the growing field 
of technology-based education, internet use is becoming pivotal at all levels of the educational 
system. The need for high-speed internet is also important in the home. Whether it is used for 
doing homework, telecommuting or running a business, internet service proves to be a vital 
service for several households. Perhaps the largest driving factor is the demands of the 
business sector. Economic development relies heavily upon services available to businesses. 
By providing broadband connections, businesses and municipalities are more competitive. 
Technology skill-based jobs are directly tied to the building, maintenance, and use of broadband 
infrastructure. The Colorado Department of Local Affairs (DOLA) identified broadband access 
as a key driver of economic growth in Colorado. According to DOLA, counties that offer 
broadband services are associated with approximately 1.8% increase in employment rates. 
 
Specific potential stakeholders with the Town are listed below: 
 

• Town of Windsor Citizens 
• Town Economic Development – including home businesses 
• Windsor Chamber of Commerce 
• Windsor Downtown Development Authority 
• Weld RE-4 School District 
• Weld and Larimer County 
• Surrounding Municipalities (Severance, Timnath, Greeley) 

 
Current service providers are in some cases lacking the ability to provide cost effective 
broadband internet to Windsor businesses and residents. Average residential costs of 
broadband internet-only service in Windsor averages to $78.97. Currently, the City of Longmont 
is able to offer 1 Gigabit speeds for $99.95 or at a discount rate of $49.95 if the customer signs 
up for their service within three months of the service reaching their home. Below is the cost of 
service and speed of internet in Windsor.  
 

Windsor Internet Service Providers 

 
Technology 

Download Upload 
Cost per 
Month* 

Comcast Cable Modem 25 Mbps Not Available  $            61.95  

Rise Broadband Satellite 20 Mbps 4 Mbps  $            59.95  

HughesNet Satellite 15 Mbps 2 Mbps  $          129.99  

CenturyLink DSL 20 Mbps Not Available  $            64.00  

  
   

Average Cost:     $           78.97  
*costs are for internet only service, do not include any new customer deals, and were retrieved from each service 
provider’s website based off of a service address of 301 Walnut St. Windsor, CO. 
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Broadband Challenges 
 
The largest legal barrier preventing action by the Town is Senate Bill 152 (SB 152). SB 152 
prohibits any local government from engaging, either directly or indirectly, in providing cable 
television service, telecommunication service, or advanced service without first submitting the 
question to the voters.  A vote must occur to create an exemption for the municipality. It is not 
unusual for telecomm businesses to oppose these proposals.  
 
Many surrounding municipalities have or are currently seeking an exemption from SB 152. 
Voters in 26 cities and 14 counties approved ballot questions requesting an exemption from SB 
152 in the November 2015, election. The total number of municipalities with SB 152 exemptions 
now totals 36. Below is a brief history of notable municipalities’ ballot activity with SB 152. 
 

Date of Election Vote Yes % 

Longmont 2009 - November FAIL 47% 

Longmont 2011 - November PASS 61% 

Centennial 2013 - November PASS 76% 

Montrose 2014 - April PASS 74% 

Boulder 2014 - November PASS 83% 

Estes Park 2015 - February PASS 92% 

Loveland 2015 - November PASS 83% 

Fort Collins 2015 - November PASS 83% 
 
Potential Roles for the Town of Windsor 
 
Promote Broadband: Without taking a direct role, the Town of Windsor could encourage existing 
private sector entities to increase demand and awareness of services and provide better 
broadband access. One advantage to this approach would be if the private sector can be 
motivated to provide services at a competitive cost, the Town would assume less potential risk. 
This role would not require a voter-approved exemption from SB 152. 
 
The Town could also enforce municipal code that promotes future telecom growth ability. The 
Town could promote a “Dig Once” approach in the development review process. This approach 
aims to require installation of all conduit, fiber, etc. during development instead of after the fact. 
This approach allows for other potential uses in the future by both private and public sectors and 
can provide costs savings.  
 
Facilitator/Infrastructure Provider: The Town could avoid getting into the telecomm business but 
still use government resources to help private sector entities provide additional and improved 
internet service. This could be done by allowing wireless providers to place antennas on town-
owned property and buildings. Often, cities initially provide the infrastructure by installing base 
infrastructure to serve only government and school sites. Then, through a public/private 
partnership the additional capacity can be rented by the retail providers to serve their 
customers. In some cases, cities are extending their infrastructure to individual homes, 
especially for new, larger developments. This role requires an exemption from SB 152, since the 
Town is indirectly providing internet service. 
 
The Town of Windsor currently has a fiber-optic system created through an Intergovernmental 
Agreement with Weld RE-4 school district that allowed buildout and maintenance of a shared 
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fiber-optic system. The Town also has an agreement with Dark Comm, LLC, under which Dark 
Comm made 6 “dark” fiber-optic strands available for Town use at no charge. Attachment B is a 
map of the current infrastructure in place as a result of these agreements. Attachment D 
contains Resolution No. 2011-37 (the agreement between the Town and Dark Comm LLC), and 
Attachment C contains Resolution No. 2008-50 and the Intergovernmental Agreement between 
the Town and Weld RE-4 School District.  
 
Service Provider: The most extensive form of involvement is for the Town to act as a service 
provider. This would require an exemption from SB 152. The Town may be able to utilize 
existing infrastructure to directly provide competitive services such as internet, cable television, 
and telephone. The Town’s existing infrastructure, included in Attachment B, would require a 
large amount of work to expand throughout the Town and into businesses/residences. This is 
the business model that the City of Longmont has pursued and implemented in Longmont.  
 
Staff Recommendation 
 
Staff recommends to first pursue public outreach to examine the needs of the community. Staff 
would conduct a study, with the help of a consultant, to further examine the needs and wants of 
the community in regard to broadband services. Results of this study would include:  
 

• Needs Assessment 
- Compare Windsor to other broadband municipalities 
- Market analysis – providers, services, prices, network and infrastructure 

 
• Community engagement 

- Public opinion on current services 
- Educate, assess support, meetings/focus groups, surveys 

 
If public outreach determines there is a need for improved service; the Town could pursue an 
exemption to SB 152 with a November 2016 ballot question. In order to pursue a November, 
2016 ballot measure, the Town would incur a cost of approximately $25,000 for election 
coordination with Weld and Larimer County. Notification to county clerks would need to take 
place around mid-July. A resolution would then need to be passed in an August timeframe for 
the approval of the ballot language. 
 
Financial Impact:  None at this time. 
 
Relationship to Strategic Plan: 
 
Goal 3: Diversify, Grow, and Strengthen the Local Economy 
Goal 4: Develop and Maintain Effective Infrastructure 
 
Attachments: 
 
Attachment A – Broadband Presentation 
Attachment B – Current Town Fiber Optic Infrastructure Map 
Attachment C – Resolution No. 2008-50 and IGA for Construction and Operation of a Fiber 

Optic System  
Attachment D – Resolution No. 2011-37 (Dark Comm Agreement) 
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Overview

 What is Broadband?

 Benefits of broadband

 Challenges

 Windsor availability

 Legislative Activity 

 Next Steps 



What is Broadband? 

 Broadband is high-speed internet; 
significantly faster than “dial-up.”

 10 to 100 times faster 

Fiber Optic VS Copper Wire 



Broadband Speeds

Media
Approximate 

Size

Download Speed

Below Broadband 
Speeds

Broadband Speeds

10Mbps 20Mbps 25Mbps 50Mbps 100Mbps
1000Mbps 
(Gigabit)

4-minute 
song

4 MB 3s 1.5s 1s 0.3s 0.3s 0.03s

45-minute 
HDTV show

600 MB 8.5m 4m 3.2m 1.4m 50s 5s

2-hour HD 
movie

3.0-4.5 GB 60m 32m 25.4m 12.5m 4.5m 25s

Broadband is 10 to 100 times faster

MB-MegaByte GB–Gigabyte Mbps–Megabits per Second



Benefits of Broadband 

Business-friendly 
retain, grow, & 

recruit companies

Increased community 
connectivity for 

education, 
healthcare, library, 
and government

Improved residential 
access for 

telecommuting, 
online learning & 

entertainment



Additional Benefits of 
Municipally Run Broadband

Consumer affordability

Encourages competition and 
improvement of services

Voice in future telecom growth

Improved infrastructure for 
public and private entities



Service Provider

• Municipally operated 
telecom service

• Provide internet to 
Windsor citizens and 
businesses

Public Internet

• Free internet in:

• Town facilities: Town 
Hall, CRC, Art and 
Heritage Center, 
Chimney Park Pool, 
Parks

• Downtown

Public Entity Use

• Expand connectivity to 
Art and Heritage Center, 
Chimney Park Pool, 
Wastewater Treatment 
Plant

• Expand use for Fire and 
Library agencies

Example Uses for Broadband



Cost & Availability of 
Broadband in Windsor

Technology Download Upload Cost per Month

Comcast Cable Modem 25 Mbps Not Available $         61.95 

Rise Broadband Satellite 20 Mbps 4 Mbps $         59.95 

HughesNet Satellite 15 Mbps 2 Mbps $       129.99 

CenturyLink DSL 20 Mbps Not Available $  64.00 

Average Cost: $   78.97 

Technology Download Upload
Cost per 

Month

Standard Fiber 1 Gbps 1 Gbps $  99.95 

Charter 
Member

Fiber 1 Gbps 1 Gbps $  49.95 

25 Mbps Fiber 25 Mbps 25 Mbps $ 39.95 

Average Cost: $  63.28 

*1,000 Mbps = 1 Gbps



Broadband Challenges

 Current infrastructure

 See Attachment B in Work Session Packet

 Financing

 Potential competition with business

 Senate Bill 152 



Legislative Activity

 Senate Bill 152

 Prevents the Town the ability to provide 
any telecomm service (tv, internet, phone) 
to its citizens or businesses

 Must be voted on to create exemption



Voting Results on SB 152 Exemption

 26 cities had ballot questions requesting an exemption from 
SB152 in the November 2015 Election. All passed. The total 
number of cities/towns with SB 152 exemptions now totals 37.

Date of Election Vote Yes %

Longmont 2009 - November FAIL 47%

Longmont 2011 - November PASS 61%

Centennial 2013 - November PASS 76%

Montrose 2014 - April PASS 74%

Boulder 2014 - November PASS 83%

Estes Park 2015 - February PASS 92%

Loveland 2015 - November PASS 83%

Fort Collins 2015 - November PASS 83%



Broadband 
Promotion

• Include broadband in 
development 
standards

Facilitator

• Town builds 
infrastructure: 
conduit, fiber, 
etc.

• Ability to leases 
to service 
providers

• i.e. Brighton 
bringing WiFi to 
Downtown

• Requires SB 152 
Exemption

Service 
Provider

• Municipally ran 
telecom service

• i.e. Longmont’s 
NextLight service

• Requires SB 152 
Exemption

Potential Roles of the Town



Staff Recommendation

 Continue to explore municipal broadband through 
a consultant

 Needs assessment

 Compare Windsor to other broadband municipalities

 Market analysis – providers, services, prices, network and 
infrastructure

 Community engagement

 Public opinion on current services

 Educate, assess support, meetings/focus groups, surveys

 Comcast Franchise Agreement

 Ballot Question in Nov. 2016 General Election



Questions? 
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TOWN OF WINDSOR

RESOLUTION NO. 2008- 50

BEING A RESOLUTION APPROVING AN INTERGOVERNMENTAL AGREEMENT
BETWEEN THE TOWN OF WINDSOR, COLORADO, AND THE WELD COUNTY
SCHOOL DISTRICT RE -4 FOR CONSTRUCTION AND OPERATION OF A FIBER OPTIC
COMMUNICATIONS SYSTEM

WHEREAS, on or about on August 18, 1997, the Town of Windsor (hereinafter, 
Town "), the Windsor - Severance Library District (hereinafter, " Library District ") and the Weld

County School District RE -4 ( hereinafter, " School District ") entered into an Intergovernmental
Agreement for Construction and Operation of a Wide Area Network (hereinafter, " Prior IGA ") 

under which a shared fiber optic communications network was established; and

WHEREAS, the aforesaid Prior IGA has been beneficial to the Town, assuring adequate
communications facilities for the protection of the public health, safety and welfare; and

WHEREAS, the School District has determined that upgrades to the shared fiber optic
system are necessary to assure continued communications within the Town; and

WHEREAS, the Town wishes to participate in upgrading the shared fiber optic system
and participate in the continued sharing of operational costs associated therewith; and

WHEREAS, the Library District has chosen to withdraw from the shared fiber optic
system with the consent of the School District and the Town; and

WHEREAS, the School District has obtained bids for the upgraded system which, subject
to the terms of the attached Intergovernmental Agreement, are acceptable to the Town; and

WHEREAS, the Town has determined that its continued sharing of the fiber optic system
pursuant to the terms of the attached Intergovernmental Agreement will promote the public
health, safety and welfare of the citizens of Windsor; and

WHEREAS, the Town of Windsor and the School District have negotiated an

Intergovernmental Agreement for Construction and Operation of a Fiber Optic System, a copy of
which is attached hereto and incorporated herein by this reference; and

WHEREAS, the attached Intergovernmental Agreement calls for the termination of the
Prior Agreement, and the Town acknowledges the attached Intergovernmental Agreement for
Construction and Operation of a Fiber Optic System shall stand in its place. 

NOW, THEREFORE, BE IT RESOLVED BY THE TOWN BOARD OF TOWN OF
WINDSOR, COLORADO, AS FOLLOWS: 



1. The Town of Windsor and the School District have negotiated an Intergovernmental
Agreement for Construction and Operation of a Fiber Optic System, a copy of which is attached
hereto and incorporated herein by this reference. 

2. The Town of Windsor hereby ratifies, approves and confirms the terms and conditions of
said Intergovernmental Agreement. 

3. The Town of Windsor hereby authorizes the Mayor Pro Tem of the Town to execute said
Intergovernmental Agreement on behalf of the Town. 

Upon motion duly made, seconded and carried, the foregoing Resolution was adopted
this

23rd

day of June, 2008. 

TOWN OF WINDSOR, COLORADO

ATTEST: ` 
A A. 1- 6, 

ow / Clerk

2

Richard Drake, Mayor Pro Tem



INTERGOVERNMENTAL AGREEMENT

FOR CONSTRUCTION AND OPERATION OF A

FIBER OPTIC SYSTEM

THIS INTERGOVERMENTAL AGREEMENT FOR UPGRADING AND

OPERATION OF A WIDE AREA NETWORK ( "Agreement ") is made effective as of

the 19th day of May, 2008, between the Weld County School District RE -4 ( " School

District ") and the Town of Windsor, Colorado ( "Town ") (all of which may hereinafter be
singularly referred to as " party" or collectively as " parties "). 

RECITALS

WHEREAS, the School District and the Town desire to cooperate in the upgrade

and operation of a common fiber optic system consisting of a jointly owned conduit
containing two separate fiber optic cables which will be separately owned by the
respective parties ( "System "); and

WHEREAS, the School District will have responsibility for administering the
System, subject to the terms and conditions of this Agreement. 

AGREEMENT

NOW, THEREFORE, in consideration of their mutual promises and covenants, 

the parties agree as follows: 

1. Purpose. This Agreement is entered into for the sole purpose of upgrading and
operating the System in order to serve the parties' common needs in an economical
manner. Nothing contained herein shall be construed or interpreted as creating a
partnership for any purpose. 

2. Term. The term of this Agreement shall continue indefinitely until terminated
as provided herein or as provided by law. 

3. Ownership. 

a. Title to and ownership of the real property used in connection with the
System shall be in the name of the School District. Easements provided by the Town will
be governed by the terms of the applicable Easement Grant( s) as per the original IGA

dated August 18, 1997. 

b. Unless otherwise agreed to in writing, all personal property including
the respective party' s fiber optic cable that is provided by a party to be used in connection
with the System shall continue to be the property of the respective party. 

1



c. All personal property that is purchased for the common benefit of the
parties for use in the System shall be treated as an asset of the System. All such common

personal property shall be assigned a depreciation schedule by the administrator of the
System. 

4. Expenses of Operation and Management. 

a. Each party shall be responsible for and contribute funds to the costs of
construction / upgrade and operation of the System; provided that the School District and
the Town will have separate " runs" of fiber optic cable which they will pay for
separately. The two parties will share the existing infrastructure ( conduits, vaults, 
building runs, patches, etc.), and where applicable, only new conduit, vault boxes, racks, 
etc. which will be in the scope of the upgrade. 

The School District shall continue to operate and maintain the System as it
pertains to oversight of the conduits, vaults, boxes, racks, etc. This will include but is not

limited to providing location and excavation control through UNCC for the entire system. 

b. The parties agree that they will cooperate in establishing an annual
budget for costs of operating the System. " Operating costs" shall mean expenses

reasonably necessary or desirable for the day -to -day operation of the System, including, 
without limitation, costs of repair and replacement of equipment. Each party shall
advance, on a yearly basis, their respective portion of the estimated operating costs. Any
deficiencies in the amounts deposited, compared to actual expenses, on an annual basis, 
shall be paid pro rata by the parties or to the School to the extent the School District has
advanced the costs. The percentages for each party as it pertains to operating costs will be
School District 50% and Town 50 %. 

c. A party shall not obligate or otherwise create a liability for another party
unless there has been written authorization in advance, there is a budget and

appropriation for the liability, or it is within the scope of the School District' s
responsibilities as administrator of the System. 

The School District, as Administer, will provide all the financing for the
upgrade to be repaid by the Town. The repayment will be made by the Town to the
District by January 15, 2009. 

The School District, as Administrator, will provide all financing for the 2008 upgrade as
contained in the bids received from H &H Data. The Town' s share has been bid at

54, 637.44, but the actual cost may vary depending on installation conditions. In the
event the Town' s share of the 2008 upgrades exceed $ 80,000 after final accounting and
invoice review, the Town will pay such overage only upon the express approval of the
Windsor Town Board. 

5. Administrator of the System. The School District shall serve as the

Administrator of the System, which shall include the responsibility for upgrade of the

2



System and all day -to -day aspects of the System, including, without limitation, soliciting
and receiving proposals for the design and upgrading of the System; entering into
contracts for the design and construction of the System; maintaining accounting records
of expenses that are to be shared by the parties; facilitating the maintenance and repair of
the System; assigning personnel for the operation of the System; and undertaking those
tasks necessary for the efficient operation of the System that are not performed by each
party in connection with its respective use of the System. As Administrator, the School
District will maintain such bank accounts as it deems reasonably necessary, will collect
all obligations due from the Town as provided herein, and will establish and maintain

such reserve accounts as the School District deems necessary for the purpose ofpaying
all costs in connection with upgrading and operating the System. The School District, as
Administrator, shall be authorized to perform any other tasks reasonably necessary or
desirable for the administration or operation of the System. 

6. Protocols for Use of the System. The parties shall mutually establish protocols
for use of the System, including, without limitation, procedures to prevent unauthorized
access to the System. To the extent that use of the System by any party coincides and
would conflict with the use by the other parties, the parties shall attempt to mutually
agree upon a solution. If an agreement can not be reached, the School District shall

resolve the conflict after consultation with the other party. 

7. Termination. This agreement may be terminated at any time by the School
District upon six (6) months' prior written notice to the other party of its intent to
terminate this Agreement. In such event, all personal property that was purchased for the
common benefit of the parties for use in the System shall be the property of the School
District, subject to the cost reimbursement as per depreciation schedules or mutual

negotiations. 

By mutual agreement and attached letters the six (6) month notification is

waived for termination of the original Intergovernmental Agreement dated August 18, 

1997. It is also recognized that the Windsor Library District will not be participating in
this new upgrade of the System or this IGA. 

8. Annual Appropriation. Any financial obligation of a party pursuant to this
Agreement shall be subject to annual appropriation by the governing body of the party. It
is the intent of the parties that this Agreement shall not create a multiple- fiscal year

financial obligation for any party pursuant to Article X, Section 20 of the Colorado
Constitution. 

9. Amendments. This Agreement may be amended only by the written agreement
of the parties. All attorneys' fees incurred in the amendment of this Agreement shall be

paid by the parties in accordance with their respective percentage as set forth in Section 4
b) herein of School District 50 %, Town of Windsor 50 %. 

10. Binding Effect. This Agreement shall be binding upon the parties and their
respective successors in interest. 
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11. Severability. If any provision of this Agreement is determined to be invalid or
illegal, such provision shall be deemed automatically amended to conform to the law or if
such amendment is not possible, such provision shall have no effect. In either event, the

other provisions of this Agreement shall remain applicable to the parties and be given full

effect. 

12. Notices. Any notice required by this Agreement shall be in writing and shall
be sufficiently given and served upon the other parties if delivered personally or ifmailed
by United States certified mail, return receipt requested, postage prepaid, at the addresses
set forth below: 

Weld County School District RE -4
1020 Main Street

P. O. Box 609

Windsor, Colorado 80550

Town of Windsor

301 Walnut Street

Windsor, Colorado 80550

13. Counterparts. This Agreement may be signed in counterparts, each of which
shall be deemed to be an original but all together shall constitute but one and the same

Agreement. 

14. Entire Agreement; Waiver. This Agreement constitutes the entire agreement

of the parties regarding the subject matter herein and supersedes all prior agreements, 
verbal or written, which pertain to the subject matter herein. The waiver of a breach of

any provision of this Agreement shall be construed as a waiver of any subsequent breach. 
No waiver shall be valid unless it is in writing and signed by the party giving the waiver. 

15. Governing Law. This Agreement shall be construed under and governed by
the laws of the State of Colorado. 

Attachments: 

A. Library letter of non participation
B. Library and Town letter of waiver of termination notice
C. IGA Dated August 18, 1997
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IN WITNESS WHEREOF, the parties have executed this Agreement with the
intent that it be effective on the date first above written. 

Attest: 1/ / 

ec , Bari of Education

WELD COUNTY SCHOOL DISTRICT RE -4

President, Board of Education

THE TOWN OF WINDSOR, COLORADO

5



TOWN OF WINDSOR

RESOLUTION NO. 2011 -37

A RESOLUTION APPROVING A LICENSE AGREEMENT FOR USE OF

MUNICIPALLY -OWNED RIGHT -OF -WAY BETWEEN THE TOWN OF WINDSOR, 

COLORADO, AND DARK COMM, LLC, AND AUTHORIZING THE TOWN

MANAGER TO EXECUTE SAME

WHEREAS, the Town of Windsor ( "Town ") is a Colorado home rule municipality with
all powers and authority vested under Colorado law; and

WHEREAS, the Town owns property consisting of streets, alleys and sidewalks within
the Counties of Weld and Larimer, State of Colorado; and

WHEREAS, Dark Comm, LLC ( "Dark Comm ") is a limited liability company organized
under the laws of the State of Colorado; and

WHEREAS, Dark Comm is in the business of installing, maintaining and leasing what is
known generally as " dark fiber optic cable"; and

WHEREAS, Dark Comm proposes to construct a system of dark fiber optic cable

facilities, a portion of which is proposed for location within the Town' s streets, alleys and

sidewalks; and

WHEREAS, Dark Comm proposes to make its facilities available for lease to commercial

and institutional users both inside of and outside of the Town' s corporate limits; and

WHEREAS, in order to construct, install, maintain and use its fiber optic cable facilities

within the Town' s streets, Dark Comm acknowledges that it must obtain permission from

the Town; and

WHEREAS, the Town Attorney has negotiated a License Agreement for Use of
Municipally -Owned Right of Way ( "Agreement "), a copy of which is attached hereto and
incorporated herein by this reference as if set forth fully; and

WHEREAS, the Town Board has reviewed the attached Agreement and has been

informed of the proposed location for Dark Comm' s fiber optic cable facilities; and

WHEREAS, the Town Board has concluded that allowing Dark Comm to use and occupy
Town -owned property confers a public benefit upon the Town, its citizens and its
business community through a wider availability of high - capability communications
facilities; and

cgroves
Typewritten Text



WHEREAS, by the terms of the Town' s Home Rule Charter, the granting of permission
to use Town -owned property is fully revocable with or without cause, and Dark Comm
acknowledges this authority with respect to its facilities; and

WHEREAS, the Town Board desires to approve the attached Agreement and authorize

the Town Manager to execute it on behalf of the Town, contingent upon Dark Comm' s

Board of Directors approving it. 

NOW, THEREFORE, BE IT RESOLVED BY THE TOWN BOARD OF THE TOWN

OF WINDSOR, COLORADO, AS FOLLOWS: 

1. The Town of Windsor hereby approves the attached License Agreement for Use
of Municipally -Owned Property. 

2. The Town Board hereby authorizes the Town Manager to execute the said
Agreement on behalf of the Town. 

Upon motion duly made, seconded and carried by a vote of in favor and 0
opposed, the foregoing Resolution was adopted this 26th day of September, 2011. 

ATTEST: 

TOWN OF WINDSOR, COLORADO

LO
T"' 

Patti Garcia, 



LICENSE AGREEMENT

FOR

USE OF MUNICIPALLY -OWNED RIGHT -OF -WAY

THIS AGREEMENT is made and entered into this day of October, 2011, by and between
the Town of Windsor, Colorado, a Colorado home rule municipality ( "Town "), and Dark Comm, 

LLC, a Colorado limited liability company ( "Dark Comm "). 

RECITALS

WHEREAS, the Town is the owner of property consisting of streets, alleys and sidewalks within
the County of Weld, State of Colorado; and

WHEREAS, Dark Comm is in the business of installing, maintaining and leasing what is known
generally as " dark fiber optic cable "; and

WHEREAS, Dark Comm proposes to construct a system of Fiber Optics facilities, a portion of

which is proposed for location within the Town' s streets, alleys and sidewalks; and

WHEREAS, Dark Comm further proposes to make its facilities available for lease to commercial

users both inside of and outside of the Town' s corporate limits; and

WHEREAS, in order to construct, install, maintain and use its Fiber Optics facilities within the

Town' s Streets, Dark Comm acknowledges that it must obtain permission from the Town; and

WHEREAS, the Town desires to assure that Dark Comm' s use of its property confers a public
benefit upon the Town and its citizens; and

WHEREAS, Dark Comm has proposed to make six ( 6) strands within its Fiber Optics facilities

available to the Town for municipal purposes; and

WHEREAS, on September 26, 2011, the Windsor Town Board approved the within Agreement

and authorized the Mayor to execute it on behalf of the Town; and

WHEREAS, on (Cc` J''E,\  , 2011, the Board of Directors for Dark Comm approved

the within Agreement and authorized its President to execute it on behalf of Dark Comm. 

NOW, THEREFORE, in consideration of the mutual covenants and promises set forth herein, 

and other good and valuable consideration, the receipt and adequacy of which are hereby
acknowledged, the parties agree as follows: 

I. Definitions. Unless the context requires another meaning, the following terms, 
phrases, words and acronyms shall have the meanings ascribed to them below when

used in this Agreement: 

Windsor — Dark Comm License Agreement

Page 1 of 12



A. Cable Acts shall mean the Federal Cable Communications Policy Act of 1984, as
amended; the Federal Cable Television Consumer Protection and Competition

Act of 992, as amended; the Federal Telecommunications Act of 1996, as

amended; and any rules and regulations promulgated under these Acts. 

B. Cable shall mean a system of Fiber Optics facilities located both above- and

below - ground, the purpose of which shall be to provide Dark Fiber to users by
Lease. 

C. Cable Service shall mean: ( 1) the one -way transmission to transcribers of video
programming or other programming service, and ( 2) subscriber interaction, if any, 
which is required for the selection of such video programming or other
programming service. 

D. Dark Fiber shall mean a fiber optic strand that has not been activated by attaching
it to the necessary electronic equipment to enable the strand to be used to transmit
information. 

E. FCC shall mean the Federal Communications Commission or any successor
governmental entity. 

F. Fiber Optics shall mean thin, transparent fibers of glass or plastic that are

enclosed by material of a lower index of refraction that use light to send data, 
high - quality video and sound through their length by internal reflections. 

G. Lease shall mean a grant of a leasehold interest or the grant of a right to use under

a license, lease or other form of permission. 

H. Lessee shall mean the party to whom the right to use a license, lease or other form
of permission is granted. 

I. License shall mean the privileges granted to Dark Comm herein. 

J. OVS System shall mean any person who provides Cable Service through an open
video system as authorized by the Cable Acts. 

K. Person shall mean an individual, partnership, association, joint stock company, 
trust, corporation, limited liability company, governmental entity or any other
type of entity. 

L. Service Area shall mean the present municipal boundaries of the Town, and shall

include any additions thereto by annexation or other lawful means. 

M. Street shall mean the surface of and the space above and below any public way, 
street, road, highway, freeway, lane, path, alley, court, sidewalk, boulevard, 
parkway, drive, right of way or any easement now or hereafter owned by the

Windsor — Dark Comm License Agreement

Page 2 of 12



Town, whether the Town acquired it by lease, conveyance, dedication, adverse
possession or eminent domain. However, the definition of Street shall not include

any Town -owned easement which by its terms does not permit the use of the
easement for Fiber Optic systems. 

N. Telecommunications shall mean the transmission, between or among points
specified by the user, of information of the user' s choosing, without change in the
form or content of the information as sent and received. 

O. Telecommunications Carrier shall mean any provider of Telecommunications
Services. 

P. Telecommunications Service shall mean the offering of Telecommunications for a
fee directly to the public, or to such classes of users as to be effectively available
directly to the public, regardless of the facilities used. 

Q. Video Programming shall mean the programming that is provided in a television
format which typically includes the news, entertainment, information resources or
educational presentations customarily carried on a Cable System or broadcast by a
television station. 

II. Grant of License. As of the effective date of this Agreement and subject to the terms

and conditions of this Agreement, the Town hereby grants to Dark Comm, a non- 
exclusive License for Dark Comm to construct, install, locate, maintain and use the

Cable and any extension of the Cable in, among, upon, across, above, over, under or
in any manner connected with any Street within the Service Area. This License shall
be for the purpose of erecting, installing, constructing, repairing, replacing, 

reconstructing, maintaining, retaining in, over, under, upon across or along any Street
and all extensions therefore or additions thereto, such wires, cables, conductors, 

ducts, conduits, vaults, manholes, pedestals, amplifiers, appliances attachments and

other related property or equipment as deemed necessary or pertinent to Dark
Comm' s use of the Cable and any extensions, including poles if poles are otherwise
permitted by this Agreement. This License is, however, subject to the Town of

Windsor Home Rule Charter and the Windsor Municipal Code, and all other local

ordinances, rules and regulations now in effect or that become law in the future, 

provided that Dark Comm' s rights and obligations hereunder are neither altered nor

abrogated by such future laws in any material respect, subject only to the provisions
of Section VIII below. 

III. Right of Town to Issue License. Dark Comm acknowledges and accepts the legal

right of the Town to grant and issue the License as herein provided, and Dark Comm

agrees that it shall not now or at any time hereafter challenge this lawful right in any
way in any Town, State or Federal legal or regulatory venue. 

IV. License Nonexclusive. This Agreement shall not be construed as any limitation upon
the right of the Town to grant to any other person the rights, privileges or authorities
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similar to the rights, privileges and authorities herein set forth, in the same or other

Streets or public places within the Town. The Town specifically reserves the right to
grant at any time during the term of this Agreement or renewal thereof, if any, such
additional franchises or licenses as it deems appropriate upon such terms and

conditions as it deems appropriate in its sole discretion. 

V. Effective Date. The Effective Date of this Agreement shall be * 111\i , 
20 11 . 

VI. Term of Agreement. The term of this Agreement, and of the grants of the License

hereunder, shall be for a period of twenty ( 20) years from the Effective Date, unless
sooner terminated as provided herein. Subject to the Town Charter, Municipal Code

and all other local ordinances, rules and regulations now in effect or that become law

in the future, the term of this Agreement shall be extended for a period of twenty (20) 
years upon written notice and request of Dark Comm tendered not less than one ( 1) 

year prior to the expiration of the original term. 

VII. Familiarity with Agreement. The Town and Dark Comm hereby acknowledge that
they have each participated in the negotiation and drafting of this Agreement and, 
accordingly, no court construing this Agreement shall deem either party the drafter
for purposes of construction. 

VIII. Police Power. In accepting the License granted under this Agreement, Dark Comm
acknowledges that its rights under this Agreement are subject to the police powers of

the Town to adopt and enforce general ordinances necessary for the health, safety and
welfare of the public and Dark Comm agrees to comply with all applicable general
laws and ordinances enacted by the Town pursuant to such powers. 

IX. Town Lessee Discounts. Dark Comm agrees that, commencing on the Effective
Date of this Agreement, it will provide discounted rates to each Lessee within the

Service Area. This discounted rate shall result in Lease payments from each such in- 

Town Lessee to Dark Comm at a rate no greater than 90% of Dark Comm' s

customary rates for similar service to non -Town Lessees. Dark Comm shall on or

before January 1 of each calendar year provide to the Town a summary statement of
its customary rates, and shall include a summary statement of rates extended to in- 
Town Lessees during the previous twelve ( 12) months, in order that the Town may
verify compliance with this Section IX. 

X. Town Fiber Optic Strands. As additional consideration for the Town granting the
within License to Dark Comm, Dark Comm shall make available to the Town six ( 6) 

Fiber Optic Strands from within Dark Comm' s Fiber Optic system, and shall allow

the Town to use such six ( 6) Fiber Optic Strands exclusively for the Town' s own
municipal purposes at no charge to the Town. The Town shall be entitled to use these

six ( 6) Fiber Optic Strands at all times during the entire term of this Agreement, and
any extensions afforded pursuant to its terms. 
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XI. Dark Comm' s Lease of Dark Fiber. When Dark Comm leases Dark Fiber located

within any Town Street to any Lessee within the Service Area, such Lease shall be in
writing bearing the signatures of all parties. The term of any such Lease shall not
exceed the remaining term of this Agreement or any extensions thereof as provided in
Section VI above. Further, Dark Comm shall not lease any Dark Fiber capacity to
any person that intends to use the Dark Fiber to provide Cable Service as a cable
operator, as an OVS provider or as any other type of Cable Service provider that is
authorized by the Cable Acts, unless such person has obtained from the Town all of
the consents, approvals, agreements and franchises that are required of such person

under the Cable Acts as a prerequisite to providing Cable Service in the Town. 

XII. Construction in Town Streets. When using Town Streets to construct and install
any Cable and related facilities ( jointly, " Improvements "), Dark Comm shall comply, 
where applicable, with all of the following provisions: 

A. The Improvements shall be installed underground in the Streets, unless the

Town' s Director of Engineering in writing authorizes Dark Comm to install the
Improvements aboveground, in which event the Town' s Director of Engineering
shall have the authority to impose such reasonable terms and conditions as he may
deem necessary and proper. 

B. All construction and installation of the Improvements shall meet or exceed all

technical standards of the FCC and other applicable Federal, State and local laws

and regulations as they now exist or may hereafter be amended or adopted. In

addition, such construction and installation shall be performed in an orderly and
workmanlike manner, and must comply with the National Electric Safety Code
and good and accepted industry standards, as the foregoing apply to the providing
of Telecommunications Services. If there is any conflict between any of these
laws and standards, the more - strict shall be controlling. 

C. No installation of any part of the Improvements shall be performed or conducted
within any of the paved or improved streets of the Town unless plans and thereof
shall have been first submitted to the Town' s Director of Engineering in such
form as the Director of Engineering shall require, a permit has been issued
therefore, and all permit- related fees have been paid in advance. 

D. Dark Comm shall, at its sole expense and in the manner approved by the Town, 
replace and restore all paving, sidewalks, driveways and improved surfaces of any
street disturbed by any construction and installation work, such that the condition
of such surfaces are in substantially the same condition as preceded the
commencement of the work. Failure of Dark Comm to so replace or restore such

paving, sidewalk or street surface within forty -eight ( 48) hours, weather

permitting, after notification by the Town shall entitle the Town to cause the
restoration work to be performed at Dark Comm' s expense. Dark Comm shall

fully reimburse the Town for all costs incurred in performing such restoration
work. Such amounts shall be paid to the Town by Dark Comm within thirty (30) 
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days after Dark Comm receives an itemized statement of such costs from the

Town. 

E. The Town shall have the right to inspect all construction and installation work

performed by Dark Comm pursuant to this Agreement as it deems necessary to
ensure compliance by Dark Comm with all the requirements of this Agreement. 

F. Whenever Dark Comm shall cause, or any person acting on its behalf shall cause, 
any injury or damage to any private property by or because of the installation, 
maintenance, repair or operation of the Improvements, such injury or damage
shall be compensated for and remedied by Dark Comm at its sole expense as
required by law. 

G. Upon receiving at least fifteen ( 15) days' prior written notice from the Town, 
Dark Comm shall, at its sole expense, protect, support, temporarily disconnect, 
relocate in the street or remove from the street, the Improvements when required

to do so by the Town for the following reasons: traffic conditions; public safety; 

street, right -of -way or easement vacation; freeway or street construction; change
or establishment of street grade; installation of sewers, drains or water pipes; 

construction of any other type of Town structure or improvement; or for any
reason related to the exercise of the Town' s police powers. 

H. Dark Comm shall, at the request of any person holding a building moving permit
issued by the Town, temporarily raise or lower any of the Improvements located
aboveground to permit the moving of such building, provided: ( 1) the expense of

such temporary raising or lowering of the Improvements is paid by said person, 
including, if required by Dark Comm, by making such payment in advance; and
2) Dark Comm is given at least thirty ( 30) days' prior notice to arrange for such

temporary changes to any of the Improvements. 

XIII. Insurance. Dark Comm shall furnish to the Town and at all times during the term of
this Agreement shall maintain in full force and effect at Dark Comm' s sole expense, a

comprehensive commercial general liability insurance policy in the amount of Two
Million dollars ($ 2,000,000.00). Such policy shall be issued by a company licensed
to do business in Colorado, with a Best rating of " A -" or better and in a form

satisfactory to the Town. Such policy shall provide for indemnification and defense
of the Town, Town Board, and all officers, boards, commissions, agents and

employees thereof, from and against any and all claims, demands, actions, suits and
proceedings by any person whatsoever for loss or damage, or personal injury, death
or property damage, occasioned by the operations of Dark Comm under this
Agreement or alleged to so have been caused or occurred. Such policy shall provide
minimum liability limits of Two Million dollars ($ 2,000,000.00) to any one person, 
any occurrence, and Two Million dollars ($ 2,000,000.00) to two or more persons in

any one occurrence, and Two Million dollars ($ 2,000,000.00) for damage to property
resulting from any one occurrence. The Town shall be named as an additional

insured with respect to this policy. Dark Comm shall also provide and maintain
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workers compensation insurance for its employees as required by Colorado law. All
insurance coverage required by this Section XIII shall provide for at least thirty ( 30) 
days' prior written notice to the Town Clerk in the event of material alterations or

cancellation of any coverage afforded in the policies before such alteration or
cancellation becomes effective. Dark Comm' s maintenance of the insurance policies

required shall not be construed to excuse the faithful performance by Dark Comm or
to limit the liability of Dark Comm to the coverage provided under any policies of
insurance, or otherwise limit the Town' s recourse to any other remedy available at
law or in equity. 

XIV. Indemnification. 

A. In connection with the Town' s performance of its obligations under this

Agreement, and to the extent permitted and limited by Colorado law, the Town
agrees to indemnify and hold harmless Dark Comm, and its officers and

employees, against all liabilities, claims and demands which arise from any
negligent act or omission of the Town or of its officers or employees, provided

that such act or omission by the Town' s officers or employees occurred during the
performance of their duties and within the scope of their employment. Such right

of indemnity shall extend to Dark Comm' s attorney fees, expert witness fees, 
court costs and related costs of litigation. In addition, to the extent permitted and

limited by Colorado law, the Town agrees to indemnify Dark Comm, and its
officers and employees, from all costs and expenses related to defending such
liabilities, claims and demands, including but not limited to litigation costs and
reasonable attorney fees, whether or not any such liabilities, claims and demands
are groundless, frivolous, false or fraudulent. However, the Town and Dark

Comm acknowledge and agree that all such liabilities, claims and demands shall

be subject to any notice requirements, defenses, immunities and limitations to
liability that the Town and its officers and employees may have under the
Colorado Governmental Immunity Act (§ 24 -10 -101, C. R. S., et. seq.), and any
other provisions of Colorado law. 

B. In connection with Dark Comm' s performance of its obligations under this

Agreement, Dark Comm agrees to indemnify and hold harmless the Town, and its
officers and employees, against all liabilities, claims and demands which arise

from any negligent act or omission of Dark Comm or of its officers or employees, 
provided that such act or omission by Dark Comm' s officers or employees
occurred during the performance of their duties and within the scope of their
employment. Such right of indemnity shall extend to the Town' s attorney fees, 
expert witness fees, court costs and related costs of litigation. In addition, Dark

Comm aggress to indemnify the Town, and its officers and employees, from all
costs related to defending such liabilities, claims and demands, including but not
limited to litigation costs and reasonable attorney fees, whether or not such
liabilities, claims and demands are groundless, frivolous, false or fraudulent. 
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XV. Default and Termination. In addition to the rights of revocation guaranteed under

the Town' s Home Rule Charter, the Town shall have the right to revoke and

terminate the License granted under this Agreement, and all rights and privileges of

Dark Comm as provided herein, in the event of Dark Comm' s default in any of the
material terms and conditions of this Agreement. However, prior to any revocation
and termination for cause, the Town shall give Dark Comm written notice of default. 

If the default by Dark Comm continues for a period of forty -five days following the
receipt of such written notice without written proof that sufficient corrective action

has been taken or is being actively and expeditiously pursued in good faith by Dark
Comm, the Town may consider revoking and terminating this Agreement. Written

notice of such proposed revocation and termination by the Town shall be given to
Dark Comm at least fifteen ( 15) days in advance, and Dark Comm must be given an

opportunity to appear before the Town Manager to present its position as to why this
Agreement should not be so revoked and terminated for cause. Should the Town

Manager determine, following Dark Comm' s presentation, that Dark Comm is in
material breach of this Agreement, the Town Manager may declare by written notice
that this Agreement is thereby terminated and, therefore, the License granted

hereunder is thereby revoked. The Town Board may, however, in its sole discretion, 
provide an additional opportunity for Dark Comm to present to the Town Board its
proposal for remedying the default at a regular or special meeting of the Town Board, 
in which case any revocation ordered by the Town Manager shall be suspended until
the Town Board has heard, considered and determined Dark Comm' s proposal. 

XVI. Removal of Cable from Streets. If the term of this Agreement expires as provided

in Section VI above or is terminated as provided in Section XV above, Dark Comm

shall remove the Cable and any Improvements from the Town' s Streets, and shall
restore the Streets to substantially the same condition as existed before such removal. 
The Town shall have the right, but not the obligation, to remove any of Dark Comm' s
Cable and Improvements in the event Dark Comm does not do so within sixty ( 60) 
days of termination or expiration, as the case may be. Any expenses of the Town
incurred under this Section shall be fully reimbursed by Dark Comm within thirty
30) days of invoice by the Town. If any such invoice (or any portion thereof) goes

unpaid after thirty ( 30) days, the Town shall have recourse to payment under the
Performance Bond referred to in Section XVII below. 

XVII. Performance Bond. Prior to the location of any Cable within any Town Street, and
as a condition of the permit required under Section XII (C) above, Dark Comm shall

post security in the amount of Twenty- five - thousand dollars ($ 25, 000) in a form

acceptable to the Town, the purpose of which shall be to indemnify the Town for any
expense incurred by the Town under Sections XII ( G) and XVI above. The

sufficiency of the amount of security required under this Section shall be subject to
review upon request of either party, but not more frequently than annually. In the

event it is determined that the size, location, depth, width and complexity of the Cable
facilities dictate a different amount of security, whether higher or lower, Dark Comm
shall post such security within thirty (30) days of notice and request by the Town. 
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XVIII. Option to Purchase. 

A. If the term of this Agreement expires as provided in Section VI or is terminated as

provided in Section XV above, the Town shall have the option to purchase from

Dark Comm all of the Cable and related property, facilities and equipment owned
by Dark Comm located within the Town' s corporate limits, whether in use by
Dark Comm or under Lease to third parties. In addition, the Town shall have the

option to purchase from Dark Comm all of the Dark Comm Dark Fiber Leases to

third parties. 

B. In order to avail itself of this option to purchase, the Town shall give written

notice to Dark Comm of its desire to exercise its option, which notice shall be

valid if given on or before the date this Agreement expires or is terminated. On

the issuance of such notice by the Town, Dark Comm shall be entitled to
compensation as provided in this Section. Notwithstanding any provision of this
Section, upon receipt of the Town' s notice of its desire to exercise its option

under this Section, Dark Comm shall transfer to the Town title and possession of

all Cable, Improvements and Leases, free and clear of all liens and encumbrances

not otherwise expressly assumed by the Town. 

C. Dark Comm shall execute such bills of sale, deeds, Lease assignments and other

instruments of conveyance as shall be necessary for the transfer of the Cable, 
Improvements and Leases. 

D. The compensation owed to Dark Comm under this Section shall be determined as

follows: 

1) The parties shall negotiate in good faith to arrive at a fair market value for all

Cable, Improvements and Leases. 

2) In the event the parties are unable to arrive at an agreed purchase price for the

purchase components referred to in this Section, the parties shall refer the

issue of valuation to a commission of qualified appraisers composed of one

disinterested appraiser appointed by the Town, one disinterested appraiser
appointed by Dark Comm, and one disinterested appraiser appointed by the
appraisal appointees of the Town and Dark Comm. The three appraisers

appointed under this sub - section shall be referred to herein as the " Appraisal

Commission ". 

3) For purposes of this Section, the date of valuation of the Cable, Improvements

and Leases shall be the date upon which this Agreement expires or is

terminated. 

4) If within sixty ( 60) days of their appointment the Appraisal Commission
cannot by simple majority vote arrive at a valuation, the Appraisal

Commission shall average each Commissioner' s valuation opinions to arrive
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at the compensation to be paid to Dark Comm under this Section. The

License granted herein shall be given no value in arriving at the appraised
value of any Cable, Improvements or Leases. 

E. The cost of appraisal - related services incurred by the parties pursuant to this
Section shall be borne equally by the Town and Dark Comm. 

F. In the event the Town exercises its option under this Section, nothing in this
Agreement shall preclude the Town from leasing back to Dark Comm any of the
Cable or Improvements transferred to the Town as provided herein. 

XIX. Assignment prohibited. This Agreement, and the License granted hereunder, shall

not be assigned by Dark Comm without the prior express written consent of the
Town, the form of which shall be by Windsor Town Board resolution adopted at a
regular or special meeting of the Windsor Town Board. Such consent to assignment

shall not be unreasonably withheld. 

XX. Waiver. No waiver by either of the parties hereto of any term or condition of this
Agreement shall be deemed to be or shall be construed as a waiver of any other term
or condition, nor shall a waiver of any breach of this Agreement be deemed to
constitute a waiver of any subsequent breach of the same provision of this
Agreement. 

XXI. Rights and Remedies Cumulative. The rights and remedies reserved to the Town

by this Agreement are cumulative and shall be in addition to and not in derogation of
any other rights or remedies which the Town may have with respect to the subject
matter of this Agreement. A waiver at any time shall have no effect on the
enforcement of such rights or remedies at a future time. 

XXII. Notices. Whenever written notice is required or permitted under this Agreement by
one party to the other, it shall be given effect by hand delivery or by mailing the same
by certified mail, return receipt requested, to the intended recipient. Notice by
certified mail shall be deemed effective upon actual receipt or three ( 3) days

following mailing, whichever first occurs. All such notices shall be addressed as

follows: 

To the Town: To Dark Comm: 

Windsor Town Manager

301 Walnut Street

Windsor, CO 80550

Dark Comm, LLC

3813 Canal Drive

Fort Collins, CO 80524

Either party may at any time designate a different person or address for the purpose of
receiving notice by so informing the other party in writing, and mailed by First Class
United States mail. 
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XXIII. Books and Records. Dark Comm hereby consents to Town review of Dark Comm' s
books and records during normal business hours and on a non - disruptive basis, and so
long as such review is reasonably necessary to assure Dark Comm' s compliance with
the terms and conditions of this Agreement. 

XXIV. Force Majeure. Notwithstanding anything herein to the contrary, it is agreed that in
the event and to the extent that fire, earthquake, natural or man -made catastrophe, 

explosion, accident, war, illegality, act of God, or any other cause beyond the control
of either party, strikes or labor troubles ( whether or not within the power of a party to
settle same) prevents or delays performance by either party, such party shall be
relieved of the consequences thereof without liability, so long as and to the extent that
the performance is prevented by such cause( s). However, such party excused under
this Section shall exercise due diligence in its efforts to resume performance within a

reasonable period of time following resolution of the cause( s). 

XXV. Governing law, Enforceability and Venue. This Agreement shall be construed in

accordance with the laws of the State of Colorado. In addition, the parties recognize

that there are legal constraints imposed upon the Town by constitutions, statutes, rules
and regulations of the State of Colorado and of the United States, and further imposed

upon it by the Town' s Home Rule Charter and Municipal Code. The parties intend

that, subject to such constraints, the Town intends to perform each and every
condition of this Agreement. Notwithstanding any other provisions of this
Agreement to the contrary, in no event shall either party exercise any power or
undertake any action which shall be prohibited by applicable law. Whenever

possible, each provision of this Agreement shall be interpreted so as to be effective

and valid under applicable law. Any litigation arising out of this Agreement shall
take place in the courts of the State of Colorado sitting in Weld County, Colorado. 

XXVI. Headings. The Section headings in this Agreement are for convenience of reference

only, and shall in no way define, limit or prescribe the scope or intent of any
provision of this Agreement. 

XXVII. No Third Party Beneficiaries. This Agreement is made for the sole and

exclusive benefit of the Town and Dark Comm. The benefits and burdens of this

Agreement shall not extend to any person not a signatory hereto. 

XXVIII. Construction of Agreement. Words of the masculine gender shall include the

feminine and neutral gender; when the context so indicates, words of the neutral

gender shall refer to any gender. Words in the singular shall include the plural, and
vice versa. This Agreement shall be construed according to its fair meaning as if
prepared by both parties, and shall be deemed to be and contain the entire

understanding of the parties with respect to its subject matter. There are no terms, 

conditions, promises, undertakings, statements or representations, express or implied, 

concerning the subject matter of this Agreement, other than those stated herein. 
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XXIX. Time of the Essence. Whenever this Agreement sets forth any time for any act to be
performed by either of the parties, such time shall be deemed to be of the essence
under this Agreement. 

XXX. No Joint Venture. Nothing contained herein shall be deemed or construed by the
parties nor by any third person as creating a relationship of principal and agent or a
partnership or joint venture between the parties, it being agreed that none of the
provisions set forth herein or any of the acts of the parties shall be deemed to create a
relationship between the parties other than that of licensor and licensee. 

XXXI. Severability. If any section, sentence, paragraph, phrase, term or condition of this
Agreement is determined to illegal, invalid or unconstitutional by any court of
competent jurisdiction or by any Sate or Federal regulatory authority having
jurisdiction thereof, such determination shall no effect on the validity of any other
section, sentence, paragraph, phrase, term or condition of this Agreement, all of

which shall remain in full force and effect for the remaining term of this Agreement. 

XXXII. Attorney fees. In the event either of the parties shall default in any of their
covenants or obligations contained herein so as to require the other party not in
default to commence legal or equitable action against the defaulting party, except as
limited by Colorado law, the defaulting party expressly agrees to pay all of the non - 
defaulting party' s reasonable expenses of said litigation, including but not limited to a
attorney fees and expert witness fees. 

XXXIII. Binding Effect. This Agreement shall be binding upon and inure to the benefit of
the parties hereto and their respective successors and assigns. 

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of the day
and year first above written. 

TOWN OF WINDSOR, COLORADO

A Colorado Home Rile Municipality

Kell

DARK COMM, LLC

A Colorado Limited Liability Company

fib&, Manager

5 u nTb_h) naFm36A., 

ATTEST: 

Patti Garcia, 

ATTEST: 

Secretary
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 FUTURE TOWN BOARD MEETINGS 

Work Sessions & Regular Meetings will be held in the Board Chambers unless 

otherwise noted. 

 
 

December 21, 2015 Cancelled – Town Board Work Session 

6:00 p.m. 

 

December 28, 2015 Cancelled - Town Board Work Session & Meeting  

 

January 4, 2016 Town Board Work Session  

6:00 p.m. 2016 Water Efficiency Plan Draft Report  

 RTA Update 

  

January 11, 2016 Board/Manager/Attorney Monthly Meeting 

5:30 p.m./1
st

 floor  

conference room 

 

January 11, 2016 Town Board Meeting 

7:00 p.m. Kern Board Meeting 

 

January 18, 2016 Town Board Work Session 

6:00 p.m. Joint work session with Planning Commission to review draft 

Aspen Room/ CRC Comprehensive Plan 

 

January 25, 2016 Town Board Work Session 

6:00 p.m. 

 

January 25, 2016 Town Board Meeting 

7:00 p.m. 

 

February 1, 2016 Town Board Work Session  

6:00 p.m. Tenative- Work Session with Fort Collins to review Development 

Standards 

   

 

February 8, 2016 Board/Manager/Attorney Monthly Meeting 

5:30 p.m./1
st

 floor conference room 

 

February 8, 2016 Town Board Meeting 

7:00 p.m.  

 

February 15, 2016 Town Board Work Session 

 President’s Day – Town Hall closed 

 

February 22, 2016 Town Board Work Session 

6:00 p.m. 

 

February 22, 2016 Town Board Meeting 

7:00 p.m. 

 



Future Meetings Agenda 
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February 29, 2016 Fifth Monday 

    

Additional Events 

December 11, 2015; 6 pm 2015 Employee End of the Year Banquet 

December 21, 2015; 3-5 pm CDOT Region 4 & CSP Office Open House; attending – Morgan, 

Adams 

January 13, 2016; 10 am -1 pm Aim Public Safety Institute - Ribbon Cutting & Open House; 

attending - Morgan 

 

Future Work Session Topics  

 None. 
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